STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

KEVI N SCULLY,
Petitioner,
Case No. 05-0058

VS.

SAM PATTERSON and DEPARTMENT OF
ENVI RONMVENTAL PROTECTI ON

Respondent s.

N N N N N N N N N N N

RECOVMENDED ORDER

Notice was given, and on March 29, 2005, a final hearing
was conducted by Charles A Stanpel os, Adm nistrative Law Judge,
by video teleconference with sites in Tallahassee and West Pal m
Beach, Fl orida.
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STATEMENT OF THE | SSUE

Whet her Sam Patterson’ s proposed dock project is exenpt
fromthe need to obtain an Environnental Resource Permt (ERP)
fromthe Departnent of Environnmental Protection (Departnent)
under Florida Adm nistrative Code Rul es 40E-4.051(3)(c) and (d).

PRELI M NARY STATEMENT

On or about Septenber 3, 2004, Respondent, Sam Patterson
(M. Patterson), filed an application requesting an ERP
exenption to replace an existing five-foot by 21-foot (105-
square feet) marginal dock in the sanme |ocation, configuration,
and di nensions as the existing dock. He also requested
perm ssion to install a five-foot by 16-foot (80-square feet)
finger pier perpendicular to the existing margi nal dock.

The Departnent reviewed the application and on Cctober 13,
2004, advised M. Patterson, in part, that his project was
exenpt fromthe need to obtain an ERP under Florida
Adm nistrative Code Rul es 40E 4.051(3)(c) and (d).

On or about Decenber 17, 2004, Kevin Scully (M. Scully)
filed an Anended Petition challenging the Departnent's
prelimnary agency action.

On January 7, 2005, the Departnent referred the matter to
the Division of Adm nistrative Hearings (DOAH) for the
assignment of an adm nistrative |aw judge. On February 7, 2005,

this nmatter was set for a final hearing to commence on March 9,



2005. Subsequently, the case was continued for good cause shown
and reset to commence on March 29, 2005, by video tel econference
with sites in Tallahassee and West Pal m Beach, Florida.

On March 24, 2005, the parties filed their Joint Pre-
Hearing Stipulation. Also, on March 24, 2005, M. Scully's
counsel filed a notion to wi thdraw, which was granted.

On March 25, 2005, the Departnent filed seven joint
exhibits. During the final hearing, Joint Exhibits (JE) 1
through 7 were admtted in evidence w thout objection, wth the
caveat that M. Scully’'s Amended Petition (Joint Exhibit 5)
contai ned all egati ons, which required proof.

The Departnment called Jennifer Smth, Departnent
Envi ronnmental Specialist Ill, as a witness. M. Patterson
testified in his own behalf and also called Charles Bell, a
licensed marine contractor, as a witness. M. Scully testified
in his own behalf and al so offered the testinony (by tel ephone)
of Muir C. “Mke” Ferguson, City Conm ssioner, Cty of Boynton
Beach, and Ken O ark, a barber by profession and a boater for
over 20 years.

On April 5, 2005, M. Scully filed a two-page letter as his
proposed recommended order (PRO. On April 8, 2005, the
Departnent filed a PRO M. Patterson did not file a PRO No

transcript of the final hearing was fil ed.



FI NDI NGS OF FACT

The Parties

1. M. Scully resides at 941 Brookdal e Drive, Boynton
Beach, Florida, Lot 16, adjacent to and sout h-sout heast of M.
Patterson's residential property. The northern or rear portion
of M. Scully's |lot borders on an artificial canal that is
designated a Class Il water by Departnent rule. He does not
have a dock per se; he noors his boat against and parallel to a
narrow concrete area (and his lot line), separated by buffering
mat eri al .

2. M. Patterson, the applicant, owns the property at 930
Brookdal e Drive, Boynton Beach, Florida, Lot 15. Lot 15 is
nort h-nort hwest and adjacent to M. Scully’ s property. This
residential property is currently | eased to others. The
residential property (Lot 14) adjacent to and north-northeast of
M. Patterson's lot is apparently owned by an individual nanmed
Mel oche.

3. The Departnent has the jurisdiction to determ ne
whet her the proposed project is exenpt fromERP requirenents.

The Proposed Project

4. On or about Septenber 13, 2004, M. Patterson filed an
application requesting an exenption to replace an existing five-
foot by 21-foot (105-square feet) margi nal dock in the sane

| ocation, configuration, and di nensions as the existing dock.



He al so requested an exenption to install a five-foot by 16-f oot
(80-square feet) wooden finger pier extending perpendicular to
and fromthe mddle of the existing marginal dock.

5. As of the final hearing, the project has been revised
such that the wooden finger pier will extend 11.8 feet (rather
than 16 feet) and perpendicular fromthe mddl e of the margina
dock. M. Patterson changed the length of the finger pier to
conmply with Gty regulations, which are not at issue in this
case.

6. The “Site Plan” is attached to the Departnent’s Notice
of Determ nation of Exenption. (JE 1). The “Site Plan” shows a
one-story residence on M. Patterson's Lot 15. The front of the
| ot nmeasures 100 feet, whereas the rear of the lot (that abuts
the canal on the easternnost portion of the lot) is 50 feet in
length fromsouth to north. The seawall is one-and-one-half
feet in width. The existing margi nal dock abuts the seawal |
running south to north and is 21 feet long and five feet w de.
Smal | concrete platforns abut the margi nal dock on the south and
nort h.

7. The Departnent reviewed the original application and on
Oct ober 13, 2004, advised M. Patterson, in part, that his
project was exenpt fromthe need to obtain an ERP under Florida

Adm ni strative Code Rules 40E 4.051(3)(c) and (d). The



Department had not reviewed the change to the project prior to
the final hearing. See Finding of Fact 5.

8. Lots 16, 15, and 14 are situated as a cul -de-sac (sem -
circle) wwth the canal north of Lot 16, east of Lot 15, and
south of Lot 14. Lot 14 is across the canal fromM. Scully's
Lot 16. There are five properties on each side of the canal,
runni ng west to east.

9. The artificial canal runs directly east from M.
Patterson’s property for an uncertain distance to the
I ntracoastal Waterway (ICW. M. Patterson’s property (Lot 15)
is the western end-point for this canal.

10. M. Patterson’s eastern property line (fronting the
canal) is 50 feet in wdth. However, the precise width of the
canal between Lots 14 and 16 is uncl ear.

11. Ms. Smth reports (in her site inspection report of
March 3, 2005 (JE 3)) that the canal is approximately 50 feet
wide. M. Patterson testified that Karen Main with the Cty of
Boynt on Beach advi sed himthat the consensus opinion of Cty
enpl oyees reviewi ng the issue was that the canal neasured 66
feet in wdth.

12. There appears to be sonme wi dening of the canal east of
M. Patterson’s property |line and then the canal appears to

strai ghten-out as it proceeds to the east to the | CWand past



the easterly property lines for Lots 14 and 16. See (JEs 1-site
pl an; 5-aerial).

13. The weight of the evidence indicates that the canal,
between Lots 14 and 16, is approximtely 60 to 66 feet w de.

See, e.g., id.

14. In the past, the prior owner of Lot 15 (M.
Patterson's property) noored a boat at and parallel to the
mar gi nal dock, which neans that the bow, for exanple, faced Lot
14 and the stern faced Lot 16.

15. M. Patterson currently owns a 16-foot boat that he
wants to noor at the margi nal dock. However, he feels that it
is unsafe to do so, particularly if M. Scully’s boat drifts.

16. Meloche (Lot 14 to the north) has a fixed boatlift,
which allows for the elevation of a boat out of the water, with
t he bow facing west toward and in front of the northern end of
M. Patterson’s seawall. (JE 4).

17. M. Scully nmoors his boat parallel to the shoreline of
Lot 16 and perpendicular to M. Patterson’s 50-foot eastern
seawal | and property line. (JEs 4 and 6).

18. M. Scully's seawal|l intersects M. Patterson's

seawal | such that when M. Scully’'s 22-foot boat is nopored at

his seawall, it is also in front of the southern end of M.
Patterson’s seawall. 1d. Wen M. Scully s boat is tightly
moored at his seawall, it does not interfere with or block M.



Patterson’s margi nal dock. (JE 6). However, when M. Scully’s
boat is |l oosely noored, it drifts toward the center of the cana
in front of M. Patterson’s margi nal dock. (JE 4).

19. Wth no boat noored at the marginal dock, M. Scully
is able to freely maneuver his boat to his seawall with [imted
“backi ng” of his boat required (stern first). Wth a boat
consistently noored at M. Patterson’s marginal dock, M. Scully
woul d have to back into his area beside his seawall in order to
avoid colliding with that boat.

20. M. Patterson’s finger pier would enable himto safely
nmoor a boat perpendicular to the margi nal dock. Centering the
finger pier at the marginal dock is likely to make it easier for
M. Patterson and M. Scully to navigate to their respective
noori ng areas, depending on the size of the boats noored by M.
Patterson and M. Scully. (The Departnment, in reviewing simlar
exenption requests, does not consider the type and size of the
boat (s) to be noored at the proposed dock or adjacent nooring
site.)

21. It is preferable for the boats to be nmoored, in this
| ocation, stern first, with the bow faci ng down the canal from
t he wake of the boats traveling in the I CW

22. Centering the finger pier at the margi nal dock and
nmooring M. Patterson’s boat on the north side of the finger

pier is likely to enable Mel oche, M. Patterson, and M. Scully



to noor their boats parallel to each other and avoid collisions.?
Pl acenent of the finger pier at the northern end of the finger
pier, while favored over the proposed location by M. Scully, is
likely to interfere with Mel oche’s use of his property and
boatlift.

23. Wth the finger pier centered on the marginal dock and
a boat noored to the north, M. Scully can maneuver his boat to
his seawal|l by “backing in” stern first. An experienced boater
can acconplish this task in two to three maneuvers. M. Scully
is an experienced boater and has |ived on the canal for
approxi mately eight years.

24. Shortening the finger pier from1l6 feet to 11.8 feet
will not affect M. Patterson’'s ability to safely noor a boat on
the northern side of the finger pier.

The Chal | enge

25. M. Scully contends that the placenent of the wooden
finger pier and the nooring of a sizable boat on the proposed
finger pier will interfere with his ability to navigate in and
out of the canal in or around his property, and necessarily
interfere with his ability to noor his boat adjacent to his
property. He also contends that the margi nal dock and the

finger pier are two docks, not one.



Resol ution of the Controversy

26. Repl acenent of the existing marginal dock will consi st
of replacing the decking and using the existing pilings. The
exi sting margi nal dock is currently functional.

27. Reconstruction of the marginal dock and construction
of the finger pier will be done by a licensed marine contractor.
The licensed marine contractor will use best managenent
practices to avoid water quality problens in the canal during
construction. Construction of the proposed project is not
expected to adversely affect flood control or violate water
qual ity standards.

28. The proposed project will not inpede navigation. But
see Endnote 1.

CONCLUSI ONS OF LAW

29. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject nmatter of,
this proceeding. 88 120.569 and 120.57(1), Fla. Stat.

30. This proceeding is intended to formulate final agency
action, not to review action taken earlier and prelimnarily by

the Departnent. MDonald v. Departnent of Banking and Fi nance,

346 So. 2d 569 (Fla. 1st DCA 1977).
31. M. Patterson has the burden to prove, by a

preponder ance of the evidence, that he is entitled to the

10



requested exenption. Departnent of Transportation v. J.WC

Co., 396 So. 2d 778, 787 (Fla. 1st DCA 1981).

32. The Departnent is the agency responsible for
adm ni stering the provisions of Chapter 373, Part |V, Florida
Statutes, regarding activities in surface waters of the state
that may or may not require an ERP

33. Florida Adm nistrative Code Rule 40E 4. 051(3) (a)
aut hori zes the Departnent to approve exenptions from ERP
requi renments for the “construction, replacenent or repair of
nmoori ng pilings and dol phins associated with private docking
facilities.” In particular, an exenption nmay be approved for
“[clonstruction of private docks in artificially created
wat er ways where construction will not violate water quality
st andards, inpede navigation, or adversely affect flood control”
and when repl acenment of the existing dock will require no fil
mat erial other than the piles used, the replaced dock is in the
sanme | ocation, configuration, and di nensions as the dock being
repl aced, and the existing dock is functional. Fla. Adm n. Code
R. 40E-4.051(3)(c) and (d)1.-3. Only one exenpt dock may be
al l oned per parcel or lot where the shoreline length is |ess
than 65 feet along the shoreline for the parcel or lot. Fla.
Admin. Code R 40E-4.051(3)(b)4.

34. "It has been established that a nere inconvenience, if

one exists, does not constitute the type of navigational hazard

11



or adverse inpact on navigation contenplated by" former Section
403.918(2)(a)3., Florida Statutes (1993), now Section

373.414(1)(a)3., Florida Statutes. See generally Berger v.

Kli ne, Departnment of Environnental Protection, and Ctrus

County, Case No. 93-0264, 1994 W 75879, at *6, *19 ( DOAH Nov.

29, 1993; DEP Jan. 11, 1994). See al so Archipel ago Comrunity

Associ ation, Inc. v. Raab and Departnent of Environnental

Protection, Case No. 98-2430, 2000 W. 545612 (DOAH Mar. 1, 2000;

DEP Apr. 13, 2000).

35. M. Patterson proved that the proposed finger pier
woul d not inpede navigation in and around the canal area near
Lots 14, 15, and 16; that the proposed construction woul d not
violate water quality standards or adversely affect flood
control; and that the replacenent of the existing dock satisfies
the requirenents of Florida Adm nistrative Code Rul e 40E-
4.051(3)(d)1.-3. M. Patterson also proved that the margina
dock and the proposed finger pier will be one dock.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat t he Department of Environnental Protection
enter a final order concluding that M. Patterson’ s proposed
dock project, as revised, is exenpt fromthe need to obtain an

ERP.
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DONE AND ENTERED this 14th day of April, 2005, in

Tal | ahassee, Leon County, Flori da.

[of 0 Ao

CHARLES A. STAMPELOS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 14th day of April, 2005.

ENDNOTE

!/ M. Patterson testified that he intends to nmoor one boat at
the finger pier. M. Scully testified that M. Patterson told
himthat he intends to noor two boats at the finger pier.
Mooring a boat on the south side of the finger pier may cause
M. Scully difficulty and nore than an i nconveni ence in docking
hi s boat, depending on the width and | ength of the boat noored
on the south side of the finger pier. M. Patterson should be
bound by his representation and limted to nooring one boat on
the north side of the finger pier.

COPI ES FURNI SHED,

Kathy C. Carter, Agency Cerk
Department of Environnental Protection
The Dougl as Building, Ml Station 35
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000
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Greg Munson, Ceneral Counsel

Departnent of Environnental Protection
The Dougl as Building, Mil Station 35
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Colleen M Castille, Secretary
Department of Environnental Protection
The Dougl as Bui |l di ng

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Francine M Ffol kes, Esquire
Departnment of Environnental Protection
The Dougl as Building, Ml Station 35
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399

Sam Patterson
9449 Worswi ck Court
Wl lington, Florida 33414

Kevin Scul |y
941 Brookdal e Drive
Boynt on Beach, Florida 33435

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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